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STATE v. MOCKUS

peal be dismissed, and that the instrument,

purporting to be the last will and testament

of deceased, be allowed, and Catherine Quinn

excepted. Exceptions overruled, and decree

of Supreme Court of Probate affirmed.

Argued before CORNISH, C. J., and

PHILBROOK, DUNN, WILSON, and DEA-

SY, JJ.

McGillicuddy & Morey, of Lewiston, for

plaintiff.

Benjamin L. Berman, and George S. Mc

carty, both of Lewiston, for defendant.

PER CURIAM. This is an appeal to the

Supreme Court of Probate from the findings

and decree of the judge of probate in An.

droscoggln county, allowing the will of said

Michael McCarthy. A jury trial was request

ed and ordered by the justice at nisi prius.

The following questions, by agreement, were

submitted to the jury for answers, to wit:

First. At the time of the execution of the

instrument purporting to be the last will and

testament of Michael McCarthy, to wit, Febru

ary 2, 1919, was the said Michael McCarthy of

sound mind?

Second. Was the execution of said instrument

procured by the undue and improper influence

of Mary Kalesparaky, alias Mary Thalasinou,

or of any person or persons?

When the evidence was all in, the presid

ing justice withdrew the case from the

jury and subsequently made a decree that the

appeal be dismissed, that the decree of the

judge of probate be affirmed, that the in

strument purporting to be the last will and

testament of Michael McCarthy be allowed,

and that the cause be remanded to the pro

bate court of Androscoggin county for fur

ther proceedings.

To this decree the appellant excepted, and

now asks that her exceptions be allowed.

The appellant seasonably moved the court not

to enter any final decree pending exceptions

to the law court on the issues presented, but,

decree being made, notwithstanding such mo

tion, said appellant excepted to the making

of such decree, and asked that her exceptions

be allowed. The latter exception .was not

pressed in argument and must therefore be

regarded as waived.

[1, 2] The issues upon which the presiding

justice made his finding and decree were

wholly issues of fact. The law is well set

tled in this state that the findings of a jus

tice in the Supreme Court of Probate are

conclusive on issues of fact, if there be any

evidence in support of those findings, and

when the law invests him with the power

to exercise his discretion, that exercise is

not reviewable on exceptions; although if

he finds facts .without evidence, or if he

exercises discretion without authority, his

doings may be challenged by exceptions.

Palmer's Appeal, 110 Me. 441, 86 Atl. 919;

(Ut A.)

Gower, Appellant, 113 Me. 156, 93 Atl. 64.

The record discloses evidence upon which the

findings of the justice below could properly

be made and no abuse of discretion appears.

The mandate of the court, accordingly,

will be:

Exceptions overruled.

Decree of Supreme Court of Probate af

firmed, with costs.

(120 Me. 84)

STATE v. MOCKUS.

(Supreme Judicial Court of Maine. March 25,

192L)

1. Blasphemy <§=>1—What constitutes offense

under statute.

The offense of blasphemy under Rev. St. c.

126, § 30, may be committed either by using

profanely insolent and reproachful language

against God, or by contumeliously reproaching

Him, His creation, government, final judgment

of the world, Jesus Christ, the Holy Ghost, or

the Holy Scriptures as contained in the canon

ical books of the Old and New Testament, or

by exposing any of these enumerated Beings

or Scriptures to contempt and ridicule, and it

is not necessary for the state to prove the do

ing of all of them.

[Ed. Note.—For other definitions, see Words

and Phrases, Blasphemy.]

2. Constitutional law ©=>84, 90—Blasphemy

statute does not deny freedom of speech and

religion.

Rev. St. c. 126, § 30, making it a crime to

blaspheme, is not unconstitutional as denying

religious freedom or freedom of speech under

Const, art. 1, §§ 3, 4, and Const. U. S. Amend,

art. 1.

3. Constitutional law c=>84, 90—Federal Con

stitution leaves freedom of speech and reli

gious freedom to be dealt with by states.

The federal Declaration of Rights not only

restrains Congress from enacting any statute

restraining religious freedom or freedom of

speech, but, by necessary implication, leaves

those matters to be dealt with by the sovereign

power of the several states.

4. Criminal law <g=>834(2)—lnstruction need

not be given ln precise words in which pre

sented.

The court is not bound to give a requested

instruction in the precise words presented.

5. Criminal law <S= 1 09 1 (2)—Bill of exceptions

must show excepted ruling was on point of

law.

A bill of exceptions, to be available, must

show clearly and distinctly that the ruling ex

cepted to was upon a point of law, and not

upon a question of fact, nor upon a question

in which law and fact were so blended as to

render it impossible to tell on which the ad

verse ruling was based, and requests for ruling

must be free from this ambiguity, or the with

holding of them will not be error.

>For other cases see ■ topic and KEY-NUMBER In all Key-Numbered Digests and Indexes
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6. indictment and information ©=>154—Objec

tions to form of lndictment waived by failure

to demur.

Where no attempt was made to take ad

vantage of any matter of form in the indict

ment by demurrer, it was too late to attempt

such advantage by requested instruction after

plea of not guilty and full trial upon issues of

fact, all objections being thereby waived, ex

cept as they might be raised by motion in arrest

of judgment.

7. Blasphemy <g=>5—Evidence sustaining denial

of directed verdict of not guilty.

In a prosecution for blasphemy under Rev.

St. c. 126, § 30, held, that trial justice was jus

tified in denying a request to direct a verdict

of not guilty upon the evidence.

Exceptions from Supreme Judicial Court,

Oxford County, at Law.

Michael X. Mockus was found guilty of

blasphemy, and brings exceptions. Excep

tions overruled. Judgment for the State.

Argued before CORNISH, C. J., and

SPEAR, HANSON, PHILBROOK, and WIL

SON, JJ.

Frederick R. Dyer, Co. Atty., of Buckfield,

for the State.

Frank A. Morey, of Lewlston, for respond

ent.

PHILBROOK, J. The respondent was in

dicted for a violation of the provisions of R.

S. c. 126, § 30, which declares that—

"Whoever blasphemes the holy name of God

by cursing, or contumeliously reproaching God,

His creation, government, final judgment of the

world, Jesus Christ, the Holy Ghost or the

Holy Scriptures as contained in the canonical

books of tie Old or New Testament, or by ex

posing them to contempt and ridicule, shall be

punished," etc.

Upon his arraignment he pleaded not guil

ty. Trial by jury followed, and he was

found guilty. The case is before us upon his

bill of exceptions; it being stipulated that

the indictment, all evidence, and the charge

of the presiding justice are to be printed as

part of the exceptions.

The respondent, on the occasion when it

is claimed that the offense was committed,

was engaged in giving lectures in the town

of Rumford ; the lectures being illustrated

by pictures thrown upon a screen in a dark

ened room. Quoting from the charge of the

presiding justice:

"The state finds no fault whatever with the

character of those plates. It is not said that

those plates were of indecent subjects, or that

they were of such character as to lead to the

slightest foundation for a prosecution of this

kind. On the contrary, it is freely stated that

they were of the highest order, some of them

being reproductions of the finest works of art;

but the state does complain of the comments

which it alleges the respondent made in con

nection with the exhibition of those pictures.

These objectionable expressions, as alleged,

group themselves in this indictment under two

or three different heads. They pertain particu

larly to the pictures shown of the annunciation,

of the crucifixion, and the picture which has

been described as a dove."

The indictment contains eight counts.

Each count charges that the respondent—

"did blaspheme the holy name of God by curs

ing and contumeliously reproaching God, His

creation, government, final judgment of the

world, Jesus Christ, the Holy Ghost, and the

Holy Scriptures as contained in the canonical

books of the Old and New Testament, and by

exposing them to contempt and ridicule, in that

in a public address made by him the said Mi

chael X. Mockus then and there, in the pres

ence and hearing of divers persons there as

sembled, did pronounce, publish, and proclaim

the following blasphemous words, that is to

say," etc.

Under each count thus begun the state

gave specifications of the words then and

there alleged to have been spoken in the

Lithuanian language, and a translation of

those words into the English language. It

Is a most embarrassing task to spread those

words upon this printed page, but it must

be done in order to make our findings ap

plicable and justifiable. The specifications,

numbered to correspond with the several

counts, are as follows, given only in the

English language.

(1) "Mary (meaning the Virgin Mary) had

a beau. When her beau called one evening

(both being young) he seduced her. He

brought her a flower and put her in a family

way. No woman can give birth to a child with

out a man."

(2) "The father of Christ was a young Jew

and was no Angel Gabriel. Any girl who want*

a child can call a Gabriel or some John."

(3) "Religion, capitalism, and government

are all damned humbugs, liars, and thieves.

Those three classes combine into one organiza

tion.

(4) "All religions are a deception of the

people."

(5) "A young man came to Mary during the

night, and, coming near her with a flower in

his hand, took her by the hand and said: 'Sh;

sh.' Look how the priests teach you, the falsi

fiers, thieves. It is not possible that he could

be of the Holy Ghost, there must be a man.

A young Jew was the father of the Christ. No

woman can have a child without a man; that

never happened and never can happen."

(6) "You see the Trinity (pointing to a pic

ture of God, Jesus Christ, and the Holy Ghost,

which he had caused to be thrown upon a

screen), God the Father, Ghost, and Son, a

young Jew, but that old man never was and

never can be; if he was God from the Ghost,

then where did that belly button come from

which is sprouted like a button? Bear in mind

that the black army is a trinity, clergy, capi

talism, and government; they govern the world

together."

SssFor other cases see same topic and KEY-NUMBER In all Key-Numbered Digests and Indexes
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(7) "There is no truth in the Bible; it is

only monkey business. Religion, capitalism,

and government are a black army and only

profiteer from the poor people. You see here

(pointing to a picture of God, Jesus Christ, and

the Holy Ghost, which he had caused to be

thrown upon a screen) scarecrows. Here is

God the Father, Son, and Ghost, a whole Trin

ity, just as the priest, capitalists, and govern

ment. How can the Holy Ghost be God when

she is afraid a cat will kill her? And do

you believe in these scarecrows?"

(8) "You see this fool (pointing to a picture

of Jesus Christ upon the cross, with the pri

vate parts of his body covered with a cloth,

which he had caused to be thrown upon a

screen) and you believe in Him. The women

were sorry for the holy thing and covered the

holy thing, while the rest of the body was left

uncovered."

Each count in the indictment was conclud

ed with the contra formam statuti clause,

thus presenting an indictment for statutory

blasphemy; yet blasphemy is also a crim

inal offense at common law, being defined

by Blackstone as denying the being or provi

dence of God, contumelious reproaches of

Our Savior, Christ, profane scoffing at the

Holy Scripture, or exposing it to contempt or

ridicule. 4 Black. Com. (Sharewood Ed.) 368.

Although our statute defines and punishes

the acts complained against in the indict

ment, yet the common-law definitions of, and

inhibitions against, blasphemy should not be

overlooked, since they illuminate the statute.

In most of the states of this country stat

utes against this offense have been enacted,

but these statutes are not understood in all

cases to have abrogated the common law ;

the rule being that, where the statute does

not vary the class and character of an of

fense, but only authorizes a particular mode

of proceeding and of punishment, the sanc

tion is cumulative, and the common law is

not taken away. Bouvier, Law Diet. vol. 1,

p. 369, tit. Blasphemy.

As we have already said, the case is be

fore us upon defendant's exceptions, the first

being upon exclusion of evidence, and the

others upon refusal to give requested instruc

tions. We shall consider them in that order.

The first exception relates to the exclusion

of a book known and described as a "Red

Pamphlet." It appears that the book was

more officially known as Senate Document

No. 190, and contained a report of an ex-

President of the United States upon certain

conditions and things in the Phillipine Is

lands. The court excluded the book on the

ground that it was neither pertinent nor

relevant to the issue. In support of his ex

ception the respondent argued that the state

had this book marked as an exhibit and

identified as one of the books sold at the

lecture during the delivery of which the al

leged indictable language was used. He

claimed that the purpose of the state in

marking and identifying it was to instill into

the minds of the jury a feeling that the re

spondent was selling pamphlets hostile to the

government, and, since it was not offered by

the state, the respondent claimed the right

to offer it for the purpose of showing its in

nocent character. An examination of the

record does not sustain the claims of the

respondent as to the facts, and as it was

so plainly impertinent and irrelevant the ex

clusion of it was clearly correct.

The requested instructions which the pre

siding justice declined to give, except as they

appear in the charge, are as follows:

(1) The respondent respectfully requests the

court to charge the jury that he had a natural

and unalienable right to worship Almighty

God according to the dictates of his own con

science, and that he shall not be hurt, molested,

or restrained in his person, liberty, or estate

for worshipping God in the manner and season

most agreeable to the dictates of his own con

science, nor for his religious professions or

sentiments, provided he does not disturb the

public peace nor obstruct others in their reli

gious worship.

(2) That the respondent had a right at Rum-

ford on the 6th, 7th, 8th, and 10th of last Sep

tember in his lectures to speak freely his sen

timents as to the conception of Christ, his dis

belief in the pigeon as the Holy Ghost, and is

not responsible therefor.

(3) That section 30 of chapter 125 of the

Revised Statutes of this state, under which

the indictment herein is drawn, is in conflict

with article 1, §§ 3 and 4, of the Constitution

of the state of Maine, and is therefore void.

(4) That section 30 of chapter 125 of the Re

vised Statutes of this state, under which the

indictment herein is drawn, is in conflict with

article 1 of the Amendments of the Constitution

of the United States, and is therefore void.

(5) That the state must prove beyond rea

sonable doubt that the respondent, in express

ing his sentiments at said meetings of Septem

ber 6th, 7th, 8th, and 10th, was rudely con

temptuous and insolent; and if the words ut

tered by him were his religious professions or

sentiments, unless he did not actually disturb

the public peace or obstruct others in their

religious worship, he cannot be found guilty

herein.

(6) That the respondent was present at the

meetings mentioned in the indictment at the

| request of the Lithuanian Society of Rumford,

and that he did not disturb the public peace

nor obstruct any one in his audience in their

religious worship.

(7) That the words charged to have been

spoken must have been spoken profanely to

constitute blasphemy, and, if not so spoken, the

charge cannot be sustained.

(8) That, unless the defendant maliciously

reviled God or religion on the 6th, 7th, 8th,

and 10th of September at Rumford at his said

lectures, he could not have committed blas

phemy.

(9) That there is no allegation in any count

of the indictment that the respondent willfully

or maliciously committed the acts alleged to

have been committed by him and are fatally

defective by reason thereof.

(10) That no count in the indictment con-
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tains an allegation that any alleged act men

tioned therein was maliciously done, and there

fore he cannot be found guilty thereof.

(11) That no count in the indictment con

tains any allegation that said alleged act was

feloniously done, and therefore he cannot be

found guilty.

(12) The respondent requests the presiding

justice to direct the jury, as a matter of law,

to return a verdict of not guilty upon all of the

evidence in the case and the law applicable

thereto.

*

It is quite evident that in the third and

fourth requested instructions the respondent

referred to R. S. c. 126, instead of chapter

125, and we shall regard this error as simply

inadvertent.

Before considering these requested instruc

tions in detail, we desire to call attention to

the various and distinct elements of the stat

ute, a violation of any one of which would

be a violation of the law.

[1] To curse God means to scoff at God;

to use profanely insolent and reproachful

language against him. This is one form of

blasphemy under the authority of standard

lexicographers. To contumellously reproach

God, His Creation, government, final judg

ment of the world, Jesus Christ, the Holy

Ghost, or the Holy Scriptures as contain

ed in the canonical books of the Old and

New Testament, under the same authorities,

is to charge Him or Them with fault, to re

buke, to censure, to upbraid, doing the same

with scornful insolence, with disdain, with

contemptuousness in act or speech. This is

another form of blasphemy. But as par

ticularly applicable, perhaps, to the present

case, it is blasphemy to expose any of these

enumerated Beings or Scriptures to contempt

and ridicule. To have done any one of these

things is blasphemy under the statute as

well as at common law. It was not neces

sary for the state to prove that the respond

ent did them all.

[2] The first requested instruction relates

to religious freedom, as vouchsafed by article

1, § 3, of the Constitution of this state,

wherein it is provided that the right to

worship Almighty God according to the dic

tates of one's own conscience shall not be

restrained, nor shall one be hurt, molested,

nor restrained because of his religious pro

fessions or sentiments, provided he does not

disturb the public peace nor obstruct others

in their religious worship.

The second requested instruction relates to

freedom of speech, as vouchsafed by article

1, | 4, of the same Constitution, wherein it

is provided that every citizen may freely

speak, write, and publish his sentiments on

any subject, being responsible for the abuse

of this liberty.

In the present case these two requests cor

relate ; the respondent claiming freedom of

speech regarding his religious professions or

on the occasion in question the respondent

claims that he was worshipping Almighty

God according to the dictates of his con

science, or that the state by this proceeding

is attempting to hurt, molest, or restrain him

for such worship. These two constitutional

rights, within constitutional limits, are not

to be violated, destroyed, or denied. The

rights are always vigorously claimed, but

the limitations are not always carefully

scrutinized or respected. In a charge which

for clearness of thought, beauty of diction,

accuracy of law, and impartiality of state

ment is seldom equaled, the learned justice

who presided at the trial well said:

"The great degrees of liberty which we enjoy

in this country, the degree of personal liberty

which every man and woman enjoys, is limited

by a like degree of liberty in every other per

son, and it is the duty of men, and the duty of

women, in their conduct, in the exercise of the

liberty which they enjoy, to consider that every

other man and woman has the right to exercise

the same degree of liberty; that when one per

son enters into society—and society is the state

in which personal liberty exists—each gives up

something of that liberty in order that the

other may enjoy the same degree of liberty.

It is a conception that perhaps some people

find difficult to understand, but it is the con

ception of liberty which we enjoy."

The difficult task imposed in most instan

ces is to ascertain, determine, and declare in

concrete form, what those limitations are,

and where they mark the line beyond which

one may not cross with safety either to him

self or to society.

In this state the constitutional limitations

of religious freedom are nondisturbance of

the public peace and nonobstruction of oth

ers in their religious worship, while the con

stitutional limitation of free speech is only

responsibility for the liberty. These are

broad, far-reaching limitations, and they

travel pari passu with Liberty in whatever

paths she may desire to travel.

It is farthest from our thought to claim

superiority for any religious sect, society, or

denomination, or even to admit that there

exists any distinct, avowed connection be

tween church and state in these United

States or in any individual state, but, as dis

tinguished from the religions of Confucius,

Gautama, Mohammed, or even Abram, it

may be truly said that, by reason of the

number, influence, and station of its devotees

within our territorial boundaries, the religion

of Christ is the prevailing religion of this

country and of this state. With equal truth

may it be said that, from the dawn of civil

ization, the religion of a country is a most

important factor in determining its form of

government, and that stability of government

in no small measure depends upon the rever

ence and respect which a nation maintains

toward its prevalent religion. Within the

sentiments. We do not understand that up limits of an opinion it would not be expected
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that all the tenets of the Christian religion

could be expounded, or even enumerated, but

tor our purpose it will be enough to say that

this religion teaches acknowledgment of the

existence, presence, knowledge, and power of

God, as related to human beings in all their

walks of life; this religion teaches depend

ence upon God; this religion teaches rever

ence toward God and respect for Holy Scrip

ture. Even as we are writing these words

the man who is about to assume the duties of

the high and responsible station of President

of these United States, following the unbrok

en custom of more than a century, and to the

end that his official vow may be more im

pressive and binding, reverently says, 'So

help me God', and then pausing, with equal

reverence, salutes the Holy Scripture by a

kiss. Congress and state Legislatures open

their sessions with prayer addressed to the

God of the Christian religion. Judicial tri

bunals, anxious to discover and apply the

truth, the whole truth, and nothing but the

truth, require those who are to give testi

mony in courts of justice to be sworn by an

oath which recognizes deity. Thus it will be

seen that there is acknowledgment of God in

each co-ordinate branch of government.

Lest any argument in support of the recogni

tion of God in the fundamental law of our

state should be overlooked, we point to the

very preamble of our Constitution:

"We, the people of Maine, in order to es

tablish justice, insure tranquility, provide for

oar mutual defense, promote our common wel

fare, and secure to ourselves and our posterity

the blessings of liberty, acknowledging with

grateful hearts the goodness of the Sovereign

Ruler of the Universe in affording us an op

portunity so favorable to the design; and im

ploring His aid and direction in its accomplish

ment do ordain and establish the following Con

stitution."

In view of all these things, shall we say

that any word or deed which would expose

the God of the Christian religion, or the Holy

Scriptures, "to contempt and ridicule," or

which would rob official oaths of any of their

sanctity, thus undermining the foundations

of their binding force, would be protected by

a constitutional religious freedom whose con

stitutional limitation is nondlsturbance of

the public peace? We register a most em

phatic negative. In support of this posltiton

we quote from Tiedeman on State and

Federal Control of Persons and Property,

g 65:

"Public contumely and ridicule of a prevalent

religion not only offends against the sensibili

ties of the believers, but likewise threatens the

public peace and order by diminishing the power

of moral precepts."

but the use of words tending to excite or in

cite a breach of the peace is indictable. In

Updegraph v. Commonwealth, 11 Serg. & R.

(Pa.) 394, upon an indictment for blasphemy,

the court said in words most applicable to

the case at bar:

"From the tenor of the words, it is impossible

to say that they could have been spoken seri

ously and conscientiously, in the discussion of a

religious or theological topic; there is nothing

of argument in the language; it was the out

pouring of an invective so vuigarly shocking

and insulting that the lowest grade of civil au

thority ought not to be subject to it, but when

spoken in a Christian land, and to a Christian

audience, it is the highest offense contra bonos

in ores; and, even if Christianity was not part

of the law of the land, it is the popular religion

of the country, an insult on which would be

indictable, as directly tending to disturb the

peace."

Thus it will be easily seen that in cases

like the one at bar the law reaches down

through the surface of things to the conceal

ed or dimly concealed depths of intent. The

presiding justice gave the true rule when

he said:

"The clear boundary line between the lawful

and the unlawful discussion of religious sub

jects is the intent with which such discussion

is carried on, and with which the words are

uttered. If uttered maliciously with an unlaw

ful intent to ridicule and bring into contempt,

as is stated in the statute, 'His creation, gov

ernment, final judgment of the world, Jesus

Christ, the Holy Ghost and the Holy Scrip

tures,' then they are punishable. The gist of

the offense is the unlawful intent with which

the words are uttered. Were they uttered with

an unlawful intent to bring these holy subjects

into ridicule and contempt? If they were, then

the person who uttered them is amenable to

this statute."

See Commonwealth v. Kneeland, 20 Pick,

(Mass.) 220.

An examination of the charge shows that

the presiding justice fully and correctly gave

the substance of the first requested instruc

tion; that the second, asking that the jury be

instructed that the respondent "is not re

sponsible" for what he said, was not proper,

was correctly refused, and in place of it the

proper rule was given.

The respondent takes nothing by exception

to the refusal to give these instructions.

The third and fourth requested instruc

tions challenge the right of the Legislature

to enact the statute under which the respond

ent was indicted because of constitutional

provisions, both state and federal. In re

spect to state inhibition, the respondent

relies upon article 1, §{ 3 and 4, of our state

Constitution, and in respect to the federal

Constitution he relies upon article 1 of the

In State Chandler, 2 Har. (Del.) 553, an Amendments to the same,

indictment for blasphemy, the court sustains/ Our Declaration of Rights, adopted 100

the doctrine that it was not necessary tha/l years ago, is the same as that found in the

an actual breach of the peace should occy'. I Massachusetts Constitution, with respect to
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religions freedom, and almost immediately

after the adoption of our Constitution our

Legislature enacted the statute against

blasphemy which was copied from the Mas

sachusetts statute against balsphemy, with

unimportant modifications. The colonial

government of Massachusetts in 1646, and

the provincial government in 1697, made sim

ilar provisions defining and punishing blas

phemy. The Massachusetts statute, passed

soon after the adoption of the Massachusetts

Constitution, was a revision of the colonial

and provincial laws. In the Massachusetts

constitutional convention of 1820, called to

revise the existing Constitution, the subject

of religious freedom was freely discussed,

but, so far as we can learn, no one in that

convention even suggested that the existing

statute against blasphemy passed in 1782,

was in violation of the constitutional Decla

ration of Rights.

In 1838 the Massachusetts court said in

Commonwealth v. Kneeland, supra, that it

was somewhat late to call in question the

constitutionality of a law of such long stand

ing and which had been repeatedly enforced

without doubt as to its constitutionality.

We think this view has strong and pertinent

application to the case at bar when we con

sider that during the entire century in which

our court has existed no instance can be

found in which the constitutionality of our

statute against blasphemy has been ques

tioned. But, waiving the doctrines of antiq

uity and stare decisis for a nroment, the

reasoning of the court in the Kneeland Case

is so satisfactory that we crave induigence

while we quote somewhat at length from the

words of the learned Chief Justice Shaw:

"In order to ascertain whether the statute

against blasphemy is contrary to the letter or

to the spirit of this constitutional article, it is

necessary to ascertain what the statute in fact

prohibits, and then see whether the act thug

prohibited is one which the article allows.

* * * It makes it penal willfully to blas

pheme the holy name of God, etc. The word

'wilfully,' in the ordinary sense in which it is

used in statutes, means not merely 'voluntarily,'

but with a bad purpose, and in this statute

must be construed to imply an intended design

to calumniate and disparage the Supreme Be

ing, and to destroy the veneration due to him.

It does not prohibit the fullest inquiry and the

freest discussion for all honest and fair pur

poses, one of which is the discovery of truth.

It admits the freest inquiry, when the real

purpose is the discovery of truth, to whatever

result such inquiries may lead. It does not

prevent the simple and sincere avowal of a dis

belief in the existence and attributes of a

supreme, intelligent Being, upon suitable and

proper occasions. And many such occasions

may exist; as where a man is called as a wt-

ness, in a court of justice, and questioned upoi

his belief, he is not only permitted, but bouna

by every consideration of moral honesty, to1

avow his unbelief, if it exist. He may do it

avow it confidentially to a friend, in the hope

of gaining new light on the subject, even per

haps whilst he regrets his unbelief; or he may

announce his doubts publicly, with the honest

purpose of eliciting a more general and thor

ough inquiry, by public discussion, the true and

honest purpose being the discovery and diffusion

of truth. None of these constitute the willful

blasphemy prohibited by this statute."

Taking this to be the true meaning. intent,

and construction of the statute, the court de

clared that it was not repugnant to the con

stitutional Declaration of Rights, and further

declared:

"That the article is to be expounded with ref

erence to every other clause and provision of

the Constitution, and to its whole spirit and

character as a system of government, to be

gathered from all its constituent parts, and

from the existing laws, the known prevailing

principles, and other circumstances of the times

in which it was made and adopted."

Adopting this conclusion because it is

based upon sound principles and supported

by convincing logic, we have no hesitation in

saying that the statute under consideration

in no manner conflicts with our state con

stitutional guaranty of religious freedom and

freedom of speech.

[3] The constitutional guaranties found In

article 1 of the Amendments to the federal

Constitution have no application to the con

stitutionality of our statute here being con

sidered; for it is there provided only that

Congress shall make no law restraining re

ligious freedom or freedom of speech. Con

gress did not enact this statute. The federal

Declaration of Rights not only restrains

Congress from enacting any statute restrain

ing religious freedom or freedom of speech,

but, by necessary implication, leaves those

matters to be dealt with by the sovereign

power of the several states. These excep

tions are unavailing to the respondent.

United States v. Crulkshank, 92 U. S. 551, 23

L. Ed. 589.

[4] The fifth requested instruction was

proper in its form, but examination of the

charge, especially in the light of what we

have already said as to what may constitute

disturbance of public peace, shows that all

the elements of the instruction were given,

although not in the precise words in which

it was presented by the respondent. This

the court was not bound to do. Anderson v.

Bath, 42 Me. 346 ; State v. Reed, 62 Me. 129.

[6] The sixth requested instruction was

not proper because in effect the justice pre

siding was requested, in part at least, to in

struct as to a question of fact.

"A bill of exceptions, to be available, must

show clearly and distinctly that the ruling ex

cepted to was upon a point of law, and not upon

a question of fact, nor upon a question in

which law and fact were so blended as to ren

der it impossible to tell on which the adverse

ruling was based. And requests for ruling

inadvertently in the heat of debate, or he may riust be free from this ambiguity, or the with-
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holding of them will not be error." Laroehe v.

Despeaux. 90 Me. 178, 38 Atl. 100.

Moreover the first part of the request re

lated entirely to matter entirely immaterial

to the issues involved in the case.

The seventh and eighth requested instruc

tions were fully covered by the charge, al

though in language other than that in which

the requests were made. It is not necessary

to repeat what we have just said when dis

cussing the fifth requested instruction.

[6] The ninth, tenth, and eleventh requests

relate to matters of pleading, and are based

upon the omission of words which charge

that the acts complained of were done will

fully, or maliciously, or feloniously. No at

tempt was made to take advantage of any

matter of form by demurrer. It is too late

to attempt such advantage by requested in

structions after plea of not guilty and full

trial upon issues of fact. Having appeared

generally and pleaded not guilty he thereby

waived all objections to matters of form in

the indictment, except as they may be raised

by motion in arrest of judgment. State v.

Regan, 67 Me. 380: Commonwealth v. Henry

7 Cush. (Mass.) 512 ; Commonwealth v. Greg

ory, 7 Gray (Mass.) 498.

[7] Finally the respondent requested the

presiding justice as matter of law to direct

a verdict of not guilty upon all the evidence

in the case and the law applicable thereto.

This request was denied, and properly so.

The testimony is voluminous and has receiv

ed most careful examination. The respond

ent was charged with blasphemy. One form

of blasphemy is to expose the Beings and

Scriptures mentioned in the statute to con

tempt and ridicule. Some of the statements

of the respondent have been set forth in the

various counts of the indictment, and the

test imony is plenary in support of the charge

that he made these statements. The record

discloses that as he spoke his auditors laugh

ed and clapped their hands. Under most

careful and complete instructions the verdict

of the jury was that the words uttered by the

respondent were uttered contumeliously, in a

blasphemous manner and with unlawful in

tent to expose the holy subjects mentioned

in the statute to contempt and ridicule. The

ruling of the presiding justice was justified.

Exceptions overruled.

Judgment for the state.

(120 Me. 160)

RODiCK v. PiNEO.

(Supreme Judicial Court of Maine,

1921.)

April 5,

owner held trusteei. Trusts $=>3l—Record

for heirs of grantor.

Where an owner of property voluntarily

transferred it to two of his sons to defeat at-

A.)

tachment, and thereafter the sons, at his re

quest, conveyed to a daughter, who gave her

father a deed which was never recorded, the

daughter, as holder of the record title, was

trustee for her father, and, after his death,

for her father's heirs, including her interests

and those of her brothers.

2. Action <g=>24—Action for money received

against trustee who sots up an equitable de

fense determined by equitable principles.

An action at law for money received,

brought against a trustee who asserts an equi

table defense for reimbursement for expendi

tures for the beneficiaries, must be determined

by equitable principles, since the court can

use its equity powers to apply equitable princi

ples in the defense to an action at law.

3. Equity o=>88—"Laches" and "acquiescence"

as defenses may he waived.

Neither laches, which depends upon an in

equity founded upon some change in the con

dition or relation of the parties, nor acqui

escence, which imports active assent and re

lates to inaction while an act is being perform

ed, depends solely on the lapse of time, and both

are persona) privileges which defendant may

waive or assert at his election.

[Ed. Note.—For other definitions, see Words

and Phrases, First and Second Scries, Acqui

esce—Acquiescence; Laches.]

4. Trusts <S=>225—Trustee held entitled to

credit for claims against beneficiary and as

signee.

Where the record owner held title in trust

for herself and three of her brothers, and

thereafter acquired the interests of two of the

three brothers, she is entitled, in an action for

the share of proceeds of the sale which the

other brother had assigned to one of the two

who conveyed to her, to reimbursement for

expenditures with reference to the land made

for the benefit of both the assignor and as

signee of the claim against her.

5. Trusts 0=372(3)—Evidence held not to sus

tain trustee's claim against beneficiary.

In an action against the record owner of

land, who held in trust for her brothers, to re

cover the share of one brother in the proceeds

of the sale of part of the land, evidence that

the trustee had boarded that brother and his

employes and had fed his horse without keep

ing any account of such services and without

intention to charge for them at the time held

insufficient to entitled the trustee to reimburse

ment for those services.

6. Trusts <g=>37l (8)—Trustee entitled to cred

it for taxes paid independently of formal set

off.

In action against a trustee for the benefi

ciary's share of the proceeds of the sale of

the property, the claim of a trustee for taxes

paid on the land is available to defendant inde

pendently of formal set-off.

7. Trusts <g=»225—Trustee can charge benefi

ciaries with mortgage payment only to extent

they received benefits of the mortgage.

Where the record owner of property, who

held it in trust for herself and her brothers.

£=>For otper see same topic and KEY-NUMBER In all Key-Numbered Digests and Indexes




